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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




MARK WILLIAM HART, 
 












          NO. 44615 
 
          Canyon County Case No.  
          CR-2016-441 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Hart failed to establish that the district court abused its discretion, either by 
declining to place him on probation or retain jurisdiction upon imposing a unified 
sentence of 10 years, with two years fixed, for felony DUI, or by denying his Rule 35 
motion for a reduction of sentence? 
 
 
Hart Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 A jury found Hart guilty of felony DUI (third offense) and the district court imposed 
a unified sentence of 10 years, with two years fixed.  (R., pp.118-19.)  Hart filed a notice 
of appeal timely from the judgment of conviction.  (R., pp.109-12.)  He also filed a timely 
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Rule 35 motion for a reduction of sentence, which the district court denied.  (R., pp.116-
17, 131-35.)   
Hart asserts that the district court abused its discretion when it ordered his 
sentence into execution rather than placing him on probation or retaining jurisdiction, in 
light of his status as a first-time felon, periods of sobriety, health problems, family 
support, and claim that, during five of his six DUI offenses, he drove while intoxicated 
because he was “upset” over family illness and/or death, his own head/neck/back injury, 
or the events of “9/11.”  (Appellant’s brief, pp.4-10.)  Hart has failed to establish an 
abuse of discretion.   
A trial court's decision regarding whether imprisonment or probation is 
appropriate is within its discretion.  State v. Reber, 138 Idaho 275, 278, 61 P.3d 632, 
635 (Ct. App. 2002) (citations omitted); I.C. § 19-2601(4).  The goal of probation is to 
foster the probationer's rehabilitation while protecting public safety.  State v. Cheatham, 
159 Idaho 856, ___, 367 P.3d 251, 253 (Ct. App. 2016) (citations omitted).  A decision 
to deny probation will not be deemed an abuse of discretion if it is consistent with the 
criteria articulated in I.C. § 19-2521.  Id. (citing State v. Toohill, 103 Idaho 565, 567, 650 
P.2d 707, 709 (Ct. App. 1982)).  Pursuant to I.C. § 19-2521(1): 
The court shall deal with a person who has been convicted of a 
crime without imposing sentence of imprisonment unless, having regard to 
the nature and circumstances of the crime and the history, character and 
condition of the defendant, it is of the opinion that imprisonment is 
appropriate for protection of the public because: 
 
(a)  There is undue risk that during the period of a suspended 
sentence or probation the defendant will commit another crime; or 
 
(b)  The defendant is in need of correctional treatment that can be 
provided most effectively by his commitment to an institution; or 
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(c)  A lesser sentence will depreciate the seriousness of the 
defendant's crime; or 
 
(d)  Imprisonment will provide appropriate punishment and 
deterrent to the defendant; or 
 
(e)  Imprisonment will provide an appropriate deterrent for other 
persons in the community; or 
 
(f)  The defendant is a multiple offender or professional criminal. 
 
I.C. § 19-2521(1).   
The decision whether to retain jurisdiction is a matter within the sound discretion 
of the district court and will not be overturned on appeal absent an abuse of that 
discretion.  State v. Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).  
The primary purpose of a district court retaining jurisdiction is to enable the court to 
obtain additional information regarding whether the defendant has sufficient 
rehabilitative potential and is suitable for probation.  State v. Jones, 141 Idaho 673, 677, 
115 P.3d 764, 768 (Ct. App. 2005).  Probation is the ultimate goal of retained 
jurisdiction.  Id.  There can be no abuse of discretion if the district court has sufficient 
evidence before it to conclude that the defendant is not a suitable candidate for 
probation.  Id.   
Contrary to Hart’s assertions on appeal, the record supports the district court’s 
determination that Hart was not a suitable candidate for probation, particularly in light of 
his ongoing criminal offending and willingness to endanger others by driving while 
intoxicated and his persistent refusal to accept full responsibility for his criminal 
behavior.  The instant offense was Hart’s sixth conviction for DUI.  (PSI, pp.4-7;1 
                                            
1 PSI page numbers correspond with the page numbers of the electronic file “Hart PSI 
#44615.pdf.”   
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10/31/16 Tr., p.6, Ls.15-19; p.7, L.7 – p.8, L.4.)  His criminal record also includes 
convictions for burglary, resisting and obstructing officers, three convictions for 
disturbing the peace, accident – failure to notify upon striking unattended vehicle, and 
carrying a concealed weapon in vehicle.  (PSI, pp.4-6.)  Hart did not accept 
responsibility for committing the instant offense, claiming that he was sleeping in the 
passenger seat while his ex-wife drove and crashed the vehicle into a ditch, despite the 
fact that responding officers observed Hart sitting in the driver’s seat and that the 
vehicle still “appeared to be running,” that Hart stated he had driven the vehicle “to get 
some coffee and something to eat,” and that he told officers that, although he “drank a 
large amount,” he “did not think” that he “drank to[o] much to drive.”  (PSI, pp.3-4, 12, 
14-15, 47.)  During his presentence interview, Hart blamed his ex-wife and son for the 
offense, stating that he was “‘struggling with forgiving [his] loved ones as they have left 
[him] stranded like that before as in 06 & 07 DUI’s ….’”  (PSI, p.4.)  He also justified his 
conduct in the instant offense by stating that he “‘wasn’t making good decisions on that 
day” because his stepson “was dying in Kalispel[l] Montana” and he “‘couldn’t be with 
him.’”  (PSI, pp.3, 9, 12, 15.)  Although Hart crashed his vehicle into a ditch and his 
breath tests revealed a BAC of .188/.170, he later requested a sentence of “time 
served,” in part because, he claimed, “my Blood alcohol content (BAC) was non-
existent, [and] there were no injuries, accidents or victims.”  (PSI, p.50.)   
 Hart’s refusal to accept full responsibility for his criminal conduct also extends to 
his prior DUI offenses.  At sentencing, he stated that “on each of the DUIs, there was 
something in a personal tragedy” that led to the offense.  (10/31/16 Tr., p.18, Ls.17-18.)   
He made excuses for his repeated decisions to drive while intoxicated, stating that his 
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mother “was dying” in 1993, “it was 9-11” approximately two months before he 
committed a DUI in 2001, his wife had cancer and they were “going to a cancer 
treatment” in 2003 (although he does not appear to have a DUI charge in 2003), and he 
had a head/neck/back injury and went to his father-in-law’s funeral in 2006.  (10/31/16 
Tr., p.18, L.17 – p.19, L.8; PSI, pp.5-6.)  What Hart fails to acknowledge, however, is 
that – while his “personal tragedies” may intensify Hart’s desire to consume alcohol – 
neither these occurrences nor a lapse in sobriety necessitated that Hart drive after 
consuming alcohol.  Hart’s repeated decisions to endanger the community by driving 
while intoxicated are not merely the result of a relapse triggered by common life events, 
but the result of ongoing criminal thinking and actions.  While Hart’s relapses may be 
explained by his unwillingness or inability to deal with life’s stressors without consuming 
alcohol, his justifications for his relapses do not excuse his subsequent decisions to 
drive and place society at risk.  As the instant offense constitutes the sixth time Hart 
has chosen to place others in peril by driving while under the influence, it is clear that 
Hart is a multiple offender who presents an undue risk to the community, and that a 
lesser sentence would depreciate the seriousness of the offense.  Furthermore, 
because Hart has not been rehabilitated or deterred by lesser sanctions and/or less 
intensive treatment options, correctional treatment can be most effectively provided by 
his commitment to an institution.   
At sentencing, the district court articulated the correct legal standards applicable 
to its decision and also set forth in detail its reasons for imposing Hart’s sentence and 
declining to place Hart on probation or retain jurisdiction.  (10/31/16 Tr., p.20, L.4 – 
p.24, L.17.)  The state submits that Hart has failed to establish an abuse of discretion, 
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for reasons more fully set forth in the attached excerpt of the sentencing hearing 
transcript, which the state adopts as its argument on appeal.  (Appendix A.)   
Hart next asserts the district court abused its discretion by denying his Rule 35 
motion for a reduction of sentence in light of his continued support from family.  
(Appellant’s brief, pp.10-11.)  If a sentence is within applicable statutory limits, a motion 
for reduction of sentence under Rule 35 is a plea for leniency, and this court reviews the 
denial of the motion for an abuse of discretion.  State v. Huffman, 144 Idaho, 201, 203, 
159 P.3d 838, 840 (2007).  To prevail on appeal, Hart must “show that the sentence is 
excessive in light of new or additional information subsequently provided to the district 
court in support of the Rule 35 motion.”  Id.  Hart has failed to satisfy his burden.   
The only information Hart provided in support of his Rule 35 motion was a 
second letter of support from Sherry Hart and a second letter of support from Joshua 
Amenkowicz.  (R., pp.116-17, 123-24, 127-30.)  This was not “new” information, as 
letters of support from Sherry Hart, Joshua Amenkowicz, and others were before the 
district court at the time of sentencing.  (PSI, pp.8, 15, 32-39; 10/31/16 Tr., p.11, L.20 – 
p.12, L.1.)  Information with respect to Hart’s desire to live with Sherry and that Hart had 
housing available through his support system was also before the district court at the 
time of sentencing.  (PSI, pp.8, 12, 13; 10/31/16 Tr., p.12, Ls.16-18.)  Because Hart 
presented no new evidence in support of his Rule 35 motion, he failed to demonstrate in 
the motion that his sentence was excessive.  Having failed to make such a showing, he 




 The state respectfully requests this Court to affirm Hart’s conviction and sentence 
and the district court’s order denying Hart’s Rule 35 motion for a reduction of sentence. 
       




      __/s/_________________________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
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 I HEREBY CERTIFY that I have this 29th day of June, 2017, served a true and 
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to: 
 
BEN P. MCGREEVY  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 




      __/s/_________________________ 
     LORI A. FLEMING 



















1 the Court shouldn't proceed to sentence you at 1 itself. This is his sixth DUI conviction. In 
2 this time, then? 2 mitigation, defendant has made -- I believe this 
3 THE DEFENDANT: No, sir. 3 is his first felony DUI conviction. The defendant 
4 THE COURT: In formulating a sentence, the 4 has made a record regarding some of the hardships 
5 Court is given certain guidelines. First and 5 and difficulties of his life and the service he's 
6 foremost is protection of society. Second is 6 provided the community. 
7 deterrence to the defendant and others in society. 7 One thing that has concerned me about the 
8 Third is the possibility of rehabilitation. 8 defendant, I don't know that he understands a 
9 Fourth is the issue of punishment or retribution. 9 couple of things. The defendant is an alcoholic. 
10 Those are the four factors that guide this Court's 10 And that has been a dark shadow on his life. The 
11 sentencing decision. 11 second thing , he's made reference to other 
-r 
12 The Court has considered the presentence 12 violent -- violent offenders who apparently he 
13 investigation report prepared in this matter and 13 feels have been treated better than him. But 
14 the information contained in it, including the 14 these DUI offenses are one of the most dangerous 
15 defendant's prior record, recommendations made by 15 offenses that we deal with routinely as members of 
16 the attorney for the State and recommendations 16 society. And the Court is acutely aware of that. 
17 made by the attorney for the defendant. The Court 17 We talked about sad circumstances in life. Over 
18 has considered the statements and arguments made 18 my career in the law, I have seen many tragedies. 
19 by the defendant today and the letter that he read 19 And a number of those include situations where 
20 in court and was admitted into the record of the 20 people have been the victims of DUI offenses, 
21 court, along with a certified judgment provided by 21 serious critical injuries, deaths. That's why the 
22 the State. 22 State of Idaho and many states have chosen to set 
23 The aggravating and mitigating circumstances 23 forth significant possible sentences for DUI 
24 of this case are as follows. In aggravation, the 24 offenses, and particularly repeat DUI offenses. 
25 record of the defendant pretty well speaks for 25 The Court has put people on their fourth DUI 
22 23 
1 or third on probation. The Court has, on occasion 1 of Corrections for minimum determinate period of 
2 put - used retained jurisdiction usually on the 2 confinement of not less than two years, during 
3 range of third or fourth DU ls. The Court cannot 3 which period of time you will not be eligible for 
4 do that, does not feel that that is an appropriate 4 parole or discharge or reduction of sentence for 
5 sentence when somebody has a sixth DUI offense. 5 good conduct, followed by a subsequent 
6 In all of the time that these offenses have 6 indeterminate period of confinement of not more 
7 been committed by Mr. Hart, he's had opportunities 7 than eight years, for a total unified term of 
8 to learn to change the way of thinking, the 8 confinement of 10 years, imposed. Defendant will 
9 decision to get in a motor vehicle and operate it 9 receive credit for time he's been in custody. 
10 while he was under the influence, to get 10 And that's how many days. 
11 rehabilitative programming to deal with his 11 COURT DEPUTY: 300 days, Your Honor. 
12 alcoholism. 12 THE COURT: 300 days. The defendant -- the 
13 So the Court's emphasis at this point, this 13 Court is imposing a fine on the defendant of 
14 does not diminish the positive things he's done 14 $2,000, plus court costs. Defendant's -- his 
15 for his community. And it does not minimize some 15 lawyer during the jury trial was privately 
16 of the difficulties he's faced in his life. But 16 retained; is that correct? 
17 the Court is concerned about protection of 17 MR. McCABE: That's correct. 
18 society, sending a message to the defendant of 18 MS. HAMBY: Yes, Judge. 
19 deterrence and to others who would likewise commit 19 THE COURT: I'll order $350 reimbursement 
20 multiple DUI offenses. 20 for the public defender in this case. The 
21 It is the judgment of this Court that you 21 defendant's driver's license is suspended for five 
22 have been found guilty of the crime of operating a 22 years. The suspension will be for 30 months 
23 motor vehicle under the influence of alcohol, a 23 absolute from release of confinement. Thereafter, 
24 felony offense. Conviction is entered. You are 24 he can seek restricted driving privileges. And at 
25 sentenced to the custody of the Idaho State Board 25 any time that the defendant is under the authority 
12/30/2016 11 :24:44 AM Page 20 to 23 or 29 8 of 10 sheets 




1 of the courts, as allowed under the law on this 
2 sentence, he'll be required to have a mandatory 
3 ignition interlock installed on his motor vehicle. 
4 The defendant will be required to submit a DNA 
5 sample and thumb print impression as required by 
6 Idaho Code 19-5506(1). 
7 Mr. Hart, from your previous experiences, I 
a would have thought and would have hoped that you 
9 would have learned that operating a motor vehicle 
10 under the influence of alcohol on public roadways 
11 of the state or private property open to the 
12 public, wherever, is unacceptable behavior and 
13 poses a danger to society. It does. And that's 
14 why the laws have been adopted by the legislative 
15 branches in the way that they have. This is your 
16 sixth DU I. This is an appropriate sentence for 
17 your sixth DUI. 
18 So you have a right to -- we covered the 
19 suspension, the interlock, fines. There was no 
20 restitution; is that correct? 
21 MS. HAMBY: That's correct, Judge. 
22 THE COURT: You have a right to appeal the 
23 judgment of this Court to the Idaho Supreme Court. 
24 You have a right to file a motion pursuant to 
25 Idaho Criminal Rule 35 asking the Court --
1 can read the English language. 
2 Counsel, if he has difficulty reading it, 
3 you can tell me and I'll read it on the record. 
26 
4 MR. McCABE: Absolutely. Thank you, Your 
5 Honor. 
6 THE COURT: For the purposes of the record, 
7 Senior District Judge Morfitt, I believe, tried 
a this jury trial; is that correct? 
9 Mr. Hart, were you able to review the 
1 O written Notice to Defendant Upon Sentencing 
11 tell ing you about the rights I referred to, sir? 
12 
13 
THE DEFENDANT: Yes, sir, Your Honor. 
THE COURT: And is this your signature on 
14 the document? 
15 THE DEFENDANT: What's that? Pardon me? 
16 THE COURT: Is this your signature on the 
17 document? 
18 THE DEFENDANT: Yes, sir. 
19 THE COURT: And you understand what it says? 
20 THE DEFENDANT: Yes, sir. 
21 THE COURT: Okay. Mr. McCabe, I d idn't know 
22 if you were aware, Judge Morfitt tried the jury 
23 trial. 
24 MR. McCABE: Oh, okay. 
25 THE COURT: So I don't -- is that not 
25 
1 Again, you need to print it out 'cause this 
2 is a jury trial. 
3 THE CLERK: Okay. 
4 THE COURT: You have a right to file a 
5 motion pursuant to Idaho Criminal Rule 35 asking 
6 the Court to modify or correct its sentence. You 
7 have a right to file a civil post-conviction 
8 relief proceeding. You have a right to proceed in 
9 forma pauperis in any of those proceedings, that 
1 o is, to seek the assistance of the court to pay 
11 costs associated with those proceedings if you do 
12 not have the sufficient financial basis to do so. 
13 You have the right to be represented by an 
14 attorney on these proceedings. If you're an 
15 indigent or cannot afford to hire an attorney on 
16 these proceedings, you have a right to ask the 
17 Court to appoint one to represent you at public 
18 expense. And if you qualify, the Court would 
19 appoint one to represent you at public expense. 
20 There are time limitations relating to the filing 
21 of an appeal, Rule 35 or post-conviction relief. 
22 I'm printing off a written document. I'm going to 
23 provide you a copy of it, if you'd review it with 
24 your attorney and when you understand it, if you'd 
25 sign it. My recollection is you're educated and 
27 
1 correct, Miss Hamby? 
2 MS. HAMBY: No. He did, Judge. 
3 THE COURT: All right. Is there anything 
4 else we need to address with regard to Mr. Hart 
5 today? 
6 MR. McCABE: Nothing from me. 
7 THE DEFENDANT: Was it mentioned that I was 
8 run down by a drunk driver? 
9 THE COURT: I believe I recall that, sir, 
10 from before. 
11 THE DEFENDANT: I've suffered quite a lot 
12 for a long time. 
13 THE COURT: I would guess that you should 
14 probably, then, have good insight about how 
15 dangerous the behavior is. 
16 THE DEFENDANT: Yeah. That's why I've been 
17 sober. I can't drink. That's why I stay sober. 
18 THE COURT: Well, it is very, very dangerous 
19 behavior. So -- anyway --
20 THE DEFENDANT: I never hurt anybody either, 
21 for the record. 
22 THE COURT: Okay. If there's nothing else, 
23 then I'm going to remand Mr. Hart to the custody 
24 of the Sheriff of Canyon County for delivery to 
25 the board of corrections to begin serving his 
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